
This document relates to the Scottish Local Government (Elections) Bill (SP Bill 21) as 
introduced in the Scottish Parliament on 3 February 2009 

 
 

 
 
SCOTTISH LOCAL GOVERNMENT (ELECTIONS) BILL 

 
—————————— 

  
DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Scottish Local Government 
(Elections) Bill.  It describes the purpose of the subordinate legislation provisions in the Bill and 
outlines the reasons for seeking the proposed powers.  This memorandum should be read in 
conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. 

Outline of Bill provisions 

3. The Bill changes the year in which local government elections fall to be held.  It also 
provides for a power to enable information to be published about votes cast at local government 
elections to a sub-ward level.  

4. The Bill has three sections: 

• Section 1 Year of local government elections, changes the year in which local 
government elections fall to be held. 

• Section 2 Voting information from local government elections, amends the Local 
Governance (Scotland) Act 2004 (“the 2004 Act”) to give the Scottish Ministers the 
power to make an Order allowing for the publication of information about votes cast 
at local government elections in certain circumstances.   

• Section 3 Short Title and Commencement. 

5. Further information about the Bill’s provisions is contained in the Explanatory Notes 
(containing the Financial Memorandum) and the Policy Memorandum. 

Rationale for subordinate legislation 

6. The Bill contains two delegated powers provisions (one of which is a commencement 
power), which are explained in more detail below.  In deciding whether these provisions should 
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be specified on the face of the Bill or left to subordinate legislation, the Scottish Government has 
carefully considered the importance of each matter against the need to ensure that there is 
flexibility in achieving policy, where provisions can be introduced and amended without the 
need for primary legislation.  Given the sensitivity of elections legislation, it was considered 
important to ensure that the powers could only be exercised within certain parameters, which are 
set out in the primary legislation. 

7. The two delegated powers provisions in this Bill are listed in this memorandum, with a 
short explanation of what each power allows, why the power has been taken in the Bill and why 
the form of Parliamentary procedure selected is considered appropriate. 

8. Sections 2 and 3 of the Bill contain powers to make subordinate legislation (including 
commencement powers).  

DELEGATED POWERS 

Section 2 – Voting information from local government elections  

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

9. Section 2 of the Bill inserts an order making power into the 2004 Act (new section 3A).  
This allows the Scottish Ministers to make provision as to the publication of information about 
votes cast at elections of councillors.  Such an order can: specify the particular information that 
can be published; how the information can be accessed to facilitate the publication; any 
limitations on publication and make provision relating to votes cast in part of an electoral ward 
(sub-ward level). 

10. The power is subject to subsection (3), which prevents anything being done which would 
make it possible to ascertain whether or not a particular elector has voted.  This ensures that the 
secrecy of the ballot is maintained at all times.  

11. The new order making power will link into the established provisions in the 2004 Act that 
govern subordinate legislation.  Section 16 of the 2004 Act (orders and regulations) contains 
those provisions.  Section 16(1) provides that any power conferred on the Scottish Ministers to 
make orders or regulations is exercisable by statutory instrument.  Subsection (2) allows 
different provision to be made for different purposes and permits the powers to be used to make 
such incidental, supplemental, transitional, transitory or saving provision as is necessary or 
expedient.  Subsection (3) enables secondary legislation made under new section 3A to modify 
any enactment.  The Bill amends subsection (5) to provide that the procedure applicable to the 
making of secondary legislation under new section 3A is affirmative resolution procedure.     
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Reason for taking power 

12. The order making power allows for a greater level of voting information to be made 
available at polling station level.  The introduction of the Single Transferable Vote (STV) system 
and the use of electronic counting has resulted in a considerable amount of voting information 
being available which was not available under the previous system.  At present the Returning 
Officer in Scottish local government elections is required, once the result has been declared, to 
publish certain information at ward level.  The Scottish Local Government Elections Order 2007, 
made under section 3(1) of the Local Governance (Scotland) Act 2004, sets out the rules 
governing the conduct of Scottish local government elections.  Rule 55 sets out the specific 
information which the returning officer is required to publish at ward level.  This includes the 
number of votes cast and transferred between candidates at various stages.  The Bill allows for a 
greater level of detail to be made available by moving down to polling station level.  In an 
electronic count of an STV election the process is significantly different from the traditional first 
past the post system and, while the returning officer will talk candidates through the process at 
each stage, the availability of good quality information post election should provide candidates 
with the information to demonstrate that the system has carried out the count in accordance with 
the election rules.    

13. While the Bill itself sets out the important overall limits for the new power (including 
importantly, the secrecy of the ballot being maintained), it is considered that the actual matters of 
detail can be best addressed and fleshed out through subordinate legislation, and can be 
dovetailed with the other details of elections currently contained in subordinate legislation. 

Choice of procedure 
14. Given the sensitivity of election information, the greater degree of Parliamentary scrutiny 
provided by the affirmative resolution procedure is considered appropriate. 

Section 3 – Commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: None 

Provision 

15. This section provides that the provisions of the Bill come into force on a day or days set 
by the Scottish Ministers by order. The exception to this is section 3 itself, which comes into 
force on Royal Assent. 

Reason for taking power 

16. This section addresses the administrative requirements necessary for commencing the 
Bill. 

 3  



This document relates to the Scottish Local Government (Elections) Bill (SP Bill 21) as 
introduced in the Scottish Parliament on 3 February 2009 

 
 

Choice of procedure 

17. The decision on commencement is a matter for the Scottish Ministers, and as is usual, the 
Scottish Government considers that the commencement powers should not be subject to any 
Parliamentary procedure. 
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